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A B S T R A C T
In vie w o f th e iro n ie s o f th e re a lis a tio n o f th e d e m o cra tic id e a l, w h ich o fte n do n o t a n sw e r to th e e xa g g e ra te d e x p e c ta tio n s o f th e p a rtic ip a n ts , th e idea o f th e regstaat is in v e s tig a te d as an " o v e r r id in g p u rp o s e o r tra n s c e n d in g v a lu e " f o r re fo rm in South A fr ic a . Im p o rta n t fa ce ts emerge w ith re g a rd to th e c o n c e p t o f th e regstaat in th e legal a nd p o litic a l d e ve lo p m e n t o f th e G ree ks and Romans w ith th e in s titu tio n a liz a tio n o f th e idea th a t th e sta te is a res publica, and e s p e c ia lly th e in flu e n c e o f th e Roman ius gentium is v is ib le in th e legal and p o litic a l de ve lo pm e n t in W estern E u ro p e via th e re c e p tio n o f Roman law in th e d e ve lo pm e n t o f th e m odern d iffe re n tia te d c iv il law w h ich is based on th e fu n d a m e n ta l human r ig h t s o f c iv il free d o m and e q u a lity (in d e p e n d e n t o f n a tio n a lity , p u b lic legal s ta tu s , ra ce , re lig io n e t c . ) o f all people and a ll societal fo rm s w ith in th e t e r r it o r y o f th e s ta te . A s tu d y o f th e de ve lo pm e n t o f th e regstaat in E n g la n d in d ic a te s th a t th e in s titu tio n a liz a tio n o f th e co n ce p t o f ru le o f law d e ve lo pe d d u r in g th e "G lo rio u s R e v o lu tio n " p r io r to th e a ctual d e v e lo pm e n t o f th e in d iv id u a l p o litic a l r ig h t o f th e E n g lish c itiz e n .
T h ro u g h th is i t becomes c le a r th a t th e in s titu tio n a liz a tio n o f th e regstaat is n o t n e c e s s a rily d e p e n d e n t on de m o cra cy. W hile th e idea o f dem ocracy stre sse s p o litic a l free d o m and p a rtic ip a tio n , th e c o n ce p t o f ru le o f law goes much f u r t h e r and encompasses n o t o n ly th e sp h e re o f p u b lic law (w ith in w h ich p o litic a l r ig h ts c o n s titu te a p a r t ) b u t also th e sp h e re o f Paper read at th e C ongress of th e Political Science Association o f South Africa o n 19 S eptem ber 1985 a t P ie te rm a ritz b u rg .
-1 1 0 -c iv il law a nd th e c u rta ilm e n t o f th e p o w e r o f g o v e rn m e n t w ith re s p e c t to th e s p h e re o f in te rn a l ju r is d ic tio n o f th e n o n -s ta te so cietal fo rm s . Be cause o f th e p ro b le m s w h ich re fo rm in South A fr ic a fa ce s, th e em phasis on p o litic a l p a rtic ip a tio n f o r th e immediate fu tu r e can be c o u n te r -p r o d u c tiv e f o r th e in s titu tio n a liz a tio n o f th e r e g s ta a t. The c o n c e p t o f th e re g s ta a t w h ich has to be in c o rp o ra te d in a d e c la ra tio n o f in te n t w ill lin k re fo rm in South A fr ic a to c r ite r ia o f free d o m w h ich sh o u ld be a cce p ta b le to a ll g ro u p s and in d iv id u a ls . W ith th e co n ce p t o f th e re g s ta a t as an id e a l o f re fo rm w h ich s h o u ld also g u id e th e immediate re fo rm s o f th e p re s e n t g o v e rn m e n t, n e g o tia tio n s can be c o n d u c te d in a more re la x e d and less p o la riz e d s itu a tio n -h o n e s tly and o p e n ly , n o t o n ly w ith re g a rd to its in s titu tio n a liz a tio n b u t also w ith re g a rd to an e v e n tu a l tim e sc h e d u le .
IN T R O D U C TIO N
T h e re a lis a tio n th a t th e re a re no in s ta n t s o lu tio n s o r m agical fo rm u la s fo r th e v e ry com plex problem s w h ich re n d e r th e S outh A fric a n s o c ie ty u n iq u e te n d s to keep academics hum ble. T he ro le o f an academic ca n n ot be th a t o f a p o litic a l c ra c le o r o f a p ro p h e t. We can a t most a tte m p t to in d ic a te th e main tre n d s and o ffe r an in d ic a tio n o f p o ssib le ways th a t can be ta k e n . T he pro b le m s w h ich we e x p e rie n c e in o u r s o c ie ty w ith re g a rd to th e in p u ts made b y academics h ave been o u tlin e d s t r ik in g ly :
"M any a re in th e r in g -s id e seats who all y e ll a d v ic e , w ith a lo t o f p la y e rs on th e fie ld who p la y as i f th e y do n o t u n d e rs ta n d th e ru le s o f th e game -o r all in r e a lity p la y in g d if fe r e n t games w ith th e ir own ru le s and p re s c r ip tio n s " (W ie ch ers, 1985:15) .
In th e lig h t o f th is th e ta s k o f academics can be seen as a c la r ific a tio n b o th o f th e ru le s o f th e game and th e ty p e o f game, w h ich w ill n o t o n ly make th e game ru n m ore sm oo th ly b u t w h ich w ill also c o n trib u te to th e p ro m o tio n o f th e s a fe ty of a ll th e teams and p la y e rs .
In lin e w ith th is , th is a rtic le is an a tte m p t to look a t, e s p e c ia lly , re fo rm in South A fr ic a a n d , in c o n tra s t to th e c lic h é d co n ce p t o f dem ocracy (a n d w ith o u t -111-c h u c k in g o u t th e b a b y w ith th e b a th w a te r) in v e s tig a tin g th e idea o f th e re g s ta a t2 as an " o v e r r id in g p u rp o s e o r tra n s c e n d in g v a lu e " (G iliom ee, 1982:154) in term s o f th e re fo rm process in S outh A fr ic a . From a com p a ris o n o f th e re fo rm s im plem ented fro m above in c s a ris t Russia (fro m th e lib e ra tio n of th e s e rfs in 1861 b y C za r A le x a n d e r II to th e re v o lu tio n o f 1917) w ith th e s ty le o f re fo rm o f th e Botha regim e in S outh A fr ic a , it seems th a t an im p o rta n t s im ila rity is s itu a te d in th e absence o f a c le a rly d e lin e a te d ideal o f re fo rm . What Giliom ee said a b o u t th e s ty le o f six ye a rs ago is p ra c tic a lly v e rb a tim a p p lic a b le to to d a y :
" I n a series o f speeches in 19/9 Botha tr ie d to le g itim is e his pro m ise d refo rm s b y e sp o using a b le n d o f fib e ra l ( A fr ik a n e r ) n a tio na lism and u n iv e rs a l C h r is tia n ity . What he d id n o t was to spell o u t c le a rly w h a t th e p o litic a l goals o f th e se re fo rm s w e re . I t is to be d o u b te d w h e th e r he h im se lf has c la r ity a b o ut such p o litic a l go a ls. As in th e case o f th e Russian re fo rm fro m above th is has c re a te d th e im p re ssio n th a t th e re fo rm s w o u ld be im plem ented m ainly to increase sta te pow er and m ilita ry e ffic ie n c y .
A n d as in th e case o f Russia th e absence o f p o litic a l goals means th a t th e re e x is ts no y a rd s tic k b y w h ich p ro g re s s to w a rd s some ideals o f r e fo rm can be ju d g e d " (G iliom ee, 1982:154-155) .
T he f i r s t p a r t of th e d iscu ssio n w ill c e n tre on th e co n ce pt o f th e re g s ta a t
and th e reasons w h y it is to be p re fe r re d to th e co n ce pt o f dem ocracy.
F o llo w in g th is a tte n tio n is d ire c te d to th e o p tio n s a va ila b le on th e road o f re fo rm as w ell as th e th o rn s and th e th is tle s w h ich are s c a tte re d across th e ro a d . F in a lly a tte n tio n is d ire c te d to th e p o s s ib ilitie s w h ich e x is t to overcom e th e se problem s w h ich beset th e in s titu tio n a lis a tio n o f th e r e g s ta a t in S outh A fr ic a .
R EG S TA AT VERSUS DEMOCRACY
T h e te rm re g s ta a t w ill be used c o n s is te n tly because th e n e a re st E n g lish e q u iv a le n t, w h ich is r u le o f law does n o t co n ve y th e id e n tic a l m ea n in g , as w ill emerge fro m th e t e x t.
-1 1 2 -2.1 T h e iro n ie s o f th e co n ce pt o f d em ocracy
In his s u rv e y o f th e more re c e n t c o n trib u tio n s in th e fie ld o f co m p a ra tive p o litic a l scie n ce , In g le h a rt is o f th e o p in io n (1983:433) th a t re se a rch in th is fie ld has sin ce th e Second W orld War been c o n fro n te d w ith th e c e n tra l issu e : "W hat a re th e c o n d itio n s u n d e r w h ich dem ocracy can s u rv iv e ? " W hile th is q u e s tio n d e a lin g w ith p a rtic ip a tio n (w ho rules? o r who p a r t ic ip a te s and w h y ? ) is th e f i r s t q u e s tio n to be asked in th e p o litic a l s c i ences, th e second q u e s tio n is w hy? ( W hile in his s u rv e y o f th e lite r a tu r e on p o litic a l p a rtic ip a tio n e s p e c ia lly th e d is tin c tio n betw een th e o ld e r é lite -d ir e c te d and th e n ew er é lite -o p p o s e d p a rtic ip a tio n is h ig h lig h te d , he p o in ts o u t th a t in th e l i t e ra tu re d e a lin g w ith p o litic a l d iv is io n s th e b u r n in g issu e c o n c e rn in g th e in flu e n c e o f class d iffe re n c e as opposed to s o -c a lle d e th n ic ( re lig io u s , lin g u is tic o r ra c ia l) d iffe re n c e is s t ill to p ic a l. He is also o f th e o p in io n t h a t c o n ce p ts th a t have to do w ith lo n g -te rm o rie n ta tio n s ( id e n tific a tio n w ith p a rtie s o r p o litic a l c u ltu r e ) w o u ld s t ill be o f g re a t in te re s t in any e x p lic a tio n o f p o litic a l b e h a v io u r ( th e reason w h y people p a rtic ip a te p o l it ic a lly ) . W ith re g a rd to th e t h ir d c e n tra l v a ria b le , v iz . s tr u c tu r a l fa c to r s , he p o in ts o u t th a t th e q u e s tio n "Who p a rtic ip a te s in p o litic s ? " , w h ich is one o f th e c e n tra l issues o f p o litic a l b e h a v io u r, is o n ly m ean in g fu l i f th e assu m p tio n upon w h ich b o th mass and é lite re se a rch is based is c o rr e c t, v iz . th a t th o se w ho p a rtic ip a te p ro b a b ly w ill g e t w h a t th e y d e s ire o r w h a t th e y a re supposed to d e s ire :
" T h is is th e u ltim a te 'So w h a t? ' q u e s tio n ; Does p o litic a l p a r t ic ip a tio n make a n y d iffe re n c e ? Does it r e s u lt in a h ig h e r sh a re of th e n a tio n a l incom e, o r a h ig h e r life e x p e c ta n c y f o r th e g iv e n g ro u p ? Does it in flu e n c e p u b lic p o lic y , b r in g in g it c lo se r to th e g iv e n g ro u p 's g oals?" ( In g le h a r t, 1983:454). A lth o u g h Schlem mer accepts th e u n d e rly in g im p o rta n ce o f th e se c o n s id e ra tio n s , he is ju s t as h e s ita n t to do h is a n a ly s is o f th e de ve lo pm e n t in S outh A fr ic a w ith o u t a n y re fe re n c e to th e T h e in fla tio n in m eaning w h ich th e te rm dem ocracy has u n d e rg o n e , how e v e r, has th e e ffe c t th a t it is a p p ro p ria te d b y le f t , c e n tre and r ig h t to p ro v id e le g itim a c y to t h e ir s p e c ific re p re s e n ta tio n s r e g a rd in g p o litic s and th e e v e n tu a l im p lem entation o f th e s e re p re s e n ta tio n s . In th is w ay th e G erm an D em ocratic R e p u b lic , th e East G erm an s ta te has a p p ro p ria te d th e name f o r it s e lf in th e same fa s h io n as a n y o f th e o th e r p eoples' democ
racies ( w ith o r w ith o u t th e Moscow c o n n e c tio n ). O v e r a g a in s t th is vie w
o f d e m o c ra cy, as o f o n e -m a n -o n e -v o te , th e re is th e a p p ro a ch in South A fr ic a o f th e " V o lk s s ta a t", w h e re each man has a v o te , b u t o n ly and s t r ic t ly w ith in th e closed c u ltu ra l co m m u n ity o f w h ic h he is a m em ber:
"V a rio u s peoples ( " v o lk e " ) w h ich liv e in th e same c o u n tr y ca n n ot a ll r u le . U n d e r a tr u e de m o cra cy, h o w e v e r, th e suprem e pow er goes to th e people ( " v o lk " ) who can m aster 50® p lu s one o f th e vo te s . . . " (S a b ra , 1985:12) .
Somewhere betw een th e o n e -m a n -o n e -v o te and th e "o n e -p e o p le -o n e -s ta te " d e m o cra tic ideals th e re is th e e ff o r t to w a rd s co n so cia tion dem ocracy in th e new c o n s titu tio n a l d is p o s itio n , w h ich can r ig h t ly be d e s c rib e d as "sham c o n s o c ia tio n " (H a n f, et al. 1981:408) . T he idea o f th e ru le o f law w h ic h is p o s ite d in th is p a p e r as an a lte rn a tiv e f o r th e fa lse dilemma posed b y o n e -m a n -o n e -v o te and o n e -p e o p le -o n e -s ta te , does not im p ly th a t th e idea o f c o n s o c ia tiv e dem ocracy escapes th is dilem ma, seeing th a t in an e th n ic a lly d iv id e d so cie ty it b o ils down to a com prom ise betw een these tw o e x tre m e s , to th e idea o f o n e -n a tio n -o n e -v o te o r -v e to de m o cra cy.
C o n s o c ia tiv e dem ocracy is also n o t fre e o f th e iro n ie s h ig h lig h te d above.
-115-W itile th e te rm t o t a l i t a r i a n democracy (T a lm o n , 1952) seems lik e a c o n t r a d ic t io in a d je c tiv a , th e te rm " p a r tic ip a to r y d e m o cra cy" (HSR C , 1985:172) atte m p ts on th e one hand to fin d a way th ro u g h th is la b y r in th o f m eanings, b u t can on th e o th e r hand also seem to be ta u to lo g ic a l, because p o litic a l p a rtic ip a tio n (in w h a te v e r fo rm , b y w hom ever) is p r e c is e ly th e g re a te s t common fa c to r w h ich emerges in all th e uses o f th e te rm democracy.
In th a t p re c is e ly do th e u se rs o f th e te rm fin d th e le g itim is in g c h a ra c te ris tic :
"S e e in g th a t th e co n ce pt dem ocracy to d a y is accepted p ra c tic a lly T he p ra c tic a l re s u lt o f th is is th a t th e dem ocracy label is e ith e r used w ith o u t fin e d is tin c tio n so t h a t it becomes m ea n in g le ss, o r it is a d ju s te d to such an e x te n t to accommodate claim s th a t it becomes p ra c tic a lly u n re c o g n iz a b le "
(F a u re and K rie k , 1984:33).
To b re a k th ro u g h th is c ir c u lu s v itio s u s o f view s o f dem ocracy and
co n ce pts o f le g itim a c y w h ich co ve r fo r each o th e r m u tu a lly , one sh o u ld pay a tte n tio n to a n o th e r lin k in th e ch a in o f m ea n in g , v iz . th e co n ce pt o f s ta te u n d e r ly in g th e v ie w . An e ff o r t to e x p la in dem ocracy a n d /o r le g itim a c y and to d e fin e it/th e m s h o u ld th e re fo re e nd w ith th e co n ce pt o f s ta te w h ich re n d e rs it m e a n in g fu l.
W ith o u t a cru s a d e (u n d e rta k e n b y s e v e n -m ile b o o ts) th ro u g h th e h is to r y o f p o litic a l p h ilo s o p h y o r h e s i t a n t ste p s th ro u g h re c e n t p h ilo s o p h y o f science to r e tr ie v e th is h o ly g r a il, we la n d in th e q u ic k s a n d s o f p a ra d ig m a tic r e la t iv ity . O ns has to look a t th e th e o re tic a l fra m e w o rk w ith in w h ich th e co n ce p t o f th e sta te is ro o te d . W ith o u t d e p riv in g a n y b o d y o f academic freedom in term s of his r ig h t to hold to his own vie w o f de m o cra cy, th e co n ce p t o f th e re g s ta a t w ill be exam ined as an a lte rn a tiv e . In th is a d e lib e ra te a tte m p t is made to a vo id any p o ssib le a m b ig u ity w h ich has become a real d a n g e r in te rm s o f a w o rd th a t has become clich é d th ro u g h v e rb a l in fla tio n .
-116-T he c o n ce p t o f th e r e g s ta a t, ju s t lik e th e co n ce p t o f de m o cra cy, has a h is to r y , a lth o u g h th e fo rm e r is p ro b a b ly o f m ore re c e n t o rig in (R o b e rt von Mohl p ro b a b ly used th e te rm in 1855 f o r th e f i r s t tim e ), and has p ro b a b ly n o t, lik e th e la tte r , been fo rc e d in to a p o p u la r le g itim is in g c o rs e t.
Neumann (1967) compares th e German co n ce p t o f R e ch tsta a t w ith th e E n g lis h d o c trin e o f r u le o f law, and fin d s th a t th e y have n o th in g in common.
T h e fo rm e r he ty p ifie s as lib e r a l-c o n s titu tio n a l, because th e n in e te e n th -c e n tu r y German b o u rg e o is ie (an e co n om ica lly u p w a rd ly mobile b u t p o litic a lly s ta g n a n t class) w ere s a tis fie d w ith th e ju r id ic a l p ro te c tio n o f th e ir econom ic lib e r tie s , and re s ig n e d th e m se lve s to th e ir e xclu sio n fro m p o litic a l p w o e r.
T he d iv is io n o f ju r id ic a l fo rm fro m p o litic a l s tr u c t u r e o f th e s ta te w h ich c o n s titu te s th e co re o f th is v ie w p o in t, th u s means th a t th e R e c h ts ta a t, as an iso la te d ju r id ic a l fo rm , in d e p e n d e n t o f th e
p o litic a l s tr u c tu r e o f th e s ta te , had to g u a ra n te e lib e r ty and s e c u rity .
German lib e ra lis m , w h ich e xch a ng e d p o litic a l freedom f o r economic p ro g re s s , was th e re fo re s a tis fie d to d e fe n d its ( p r o p e r ty ) r ig h ts a g a in st th e m o n a rc h y , b u t d id not w o r r y a b o u t th e c o n q u e s t o f p o litic a l p o w e r.
As a g a in s t th is th e E n g lish d o c trin e (w h ic h Neumann d e s c rib e s as be in g d e m o c ra tic -c o n s titu tio n a l) encompasses tw o se p a ra te sta te m e n ts, v iz . th a t on th e one hand th e p a rlia m e n t is s o v e re ig n and th e re fo re possesses le g is la tiv e m onopoly (d e m o cra tic le g itim is in g o f p o w e r), and on th e o th e r hand le g is la tio n has to com ply w ith th e re q u ire m e n ts o f a lib e ra l legal system (in th e sense o f th e "s u p re m a c y o f th e la w " ). W hile th e German c o n ce p t o f th e R e c h ts ta a t was n o t in te re s te d in th e o rig in o f laws b u t in t h e ir in te rp r e ta tio n (n e v e r m ind th e o r i g in ) , th e E n g lish b o u rg e o is ie was in te n s e ly in te re s te d in th e o rig in o f laws and e xp re s s e d p re fe re n c e s th ro u g h p a rlia m e n t as a m edium . E x is tin g laws o f th e c o n s titu tio n a l m o n a rc h y th e Germ ans m erely syste m a tize d and in te rp r e te d in o rd e r to re n d e r a m aximum o f economic lib e r ty w ith in a more o r less a b so lu te sta te .
T he basis u n d e r ly in g d iffe re n c e between th e E n g lis h and th e German th e o ry is summarise^! in th e fo llo w in g te rm s :
" In th e G erm an th e o ry th e R e c h ts ta a t d id n o t become th e s p e c ific ju r id ic a l fo rm o f dem ocracy as was th e case in E n g la n d , fo r in th e -117-German co n ce p t it o b s e rv e d a much more n e u tra l stance to w a rd s th e p o litic a l s tr u c tu r e " (N eum ann, 1967:27) .
Because th e ju r id ic a l fo rm s w h ich cre a te d th e so cie ty o f fre e e n te rp ris e in G erm any in th e n in e te e n th c e n tu ry w e re , a c c o rd in g to Neum ann, th e R e c lits ta a t, one co u ld in c o rr e c tly assume th a t not o n ly in th e case o f th is view as such b u t also in term s o f any f u r t h e r developm ents o f th e concept o f th e re g s ta a t any p a rtic ip a to r y p ro ce ss, w h ich in d e m o cra tic term s is a p re r e q u is ite , w o u ld be e lim in a te d . T h is w ro n g im p re ssio n can be c o r re c te d b y p o in tin g o u t th a t th e co n ce pt o f th e re g s ta a t w h ic h Neumann c o n tra s ts w ith th e a ctual E n g lish d o c trin a l c o n ce p t o f r u le o f law co n s titu te s o n ly a phase in th e developm ent of th is ideá. In th e above q u o te fro m Neumann it is also im plied th a t th e R e c h ts ta a t in G erm any and in E ngland assumed d iffe r e n t form s in th e n in e te e n th c e n tu r y . T he element o f m u tu a lity w h ich was co n ta in e d in bo th th e se fo rm s is s itu a te d in one o r th e o th e r fo rm o f d e lim ita tio n o f th e pow ers o f g o v e rn m e n t. The
German v a ria n t th e re fo re im plies th a t a fo rm o f re g s ta a t is p o ssib le w ith o u t de m o cra cy. W hether th e o b ve rse is also tr u e is an im p o rta n t q u e s tio n th a t has a lre a d y been answ ered in d ir e c tly in th e section on th e iro n ie s c o n ta in e d in th e idea o f dem ocracy. "T h e te rm democracy re fe rs to th e way in w h ich th e g o v e rn m e n t is elected and n o t to the size and scope o f g o ve rn m e n ta l com petencies.
A d e m o c ra tic a lly elected g o v e rn m e n t and le g is la to r can, in fa c t, demand fo r him self p ra c tic a lly u n lim ite d p o w e rs. T he te rm w hich to o u r m ind is th e one to use in th is in sta n ce is re g s ta a t ( r u le o f la w ).
T h e p rin c ip le o f re g s ta a t in d ica te s th a t th e g o ve rn m e n ta l com petencies a re d e s c rib e d and lim ite d in te rm s o f legal p ro v is io n s , w h ile c e rta in lib e rtie s o f su b je cts (in re la tio n to th e g o v e rn m e n t) are g u a ra n te e d " (Van Z y l and Van d e r V y v e r , 1982:460).
-118-
From th e fo re g o in g it emerges th a t th e se a u th o rs use th e term s re g s ta a t and rule o f law in te rc h a n g e a b ly . A s ig n ific a n t d iffe re n c e betw een th e v ie w p o in t o f th e se w r ite r s and Neum ann's vie w is th a t th e la tte r sees regstaat, b u t th a t th e re g s ta a t g u a ra n te e s dem ocracy?
T o fin d an a n sw e r to th is q u e stio n one has to s tu d y th e p ro ce ss o f th e in s titu tio n a liz a tio n o f th e regstaat in h is to r y . In th e lig h t o f th is , f o r exam ple, one can r e fe r to th e G ree k p o lis , th e Roman imperinm, th e C a ro lin g ia n empire, and th e B u rg u n d ia n s ta te (based on social e s ta te ), as sta te s w h ile th e a n cie n t to llommes (1975a) th e la tte r (w h ic h was a model fo r se ve ra l m edieval c u m m u n itie s) was a so cie ty in w h ich th e v a rio u s societal form s w ere u n d iffe re n tia te d th u s to ta lly in te rtw in e d in to ta lita ria n fa s h io n , so th a t it was not o n ly a fa m ily com m unity b u t also a c u ltic , e n tre p re n e u ria l, ju r id ic a l and e d u c a tiv e g ro u p in g . Seeing th a t th e states m entioned above as examples are less d iffe re n tia te d th a n th e va rio u s states and societies w h ich we know to d a y , cle a r d iffe re n c e s can be d is c e rn e d .
One could e x p la in th is b y r e fe r r in g to th e legal and p o litic a l deve lo pm e n t o f th e G reeks and Romans.
Between th e developm ents ta k in g place in a n cie n t G reece a fte r th e Persian (Homines, 1 9 7 5b :6 7 ), a lth o u g h th e la tte r was not y e t q u ite on th e level o f th e Roman ius gentium. A p a rt fro m th e small g ro u p o f fre e citiz e n s who o ccu p ie d them selves w ith m a tte rs o f sta te , th e re w ere slaves and in h a b ita n ts who had no c iv il r ig h ts . T he G reeks had to s a c rific e all o f t h e ir live s to th e G reek polis, w h ich th e y e x p e rie n c e d as an a ll-e n co m p a ssin g re lig io u s co m m u n ity, and freedom meant th a t th e y co u ld d e vo te them selves to m a tte rs o f g o ve rn m e n t -fo r m ate ria l c o n sid e ra tio n s w ere n o t a p re p e q u is ite any lo n g e r fo r fu ll c itiz e n s h ip .
In th e golden age o f G reek c u ltu re th e u n d iffe re n tia te d re la tio n s h ip s w h ich c h a ra c te ris e d th e w hole o f G reek so cie ty p r io r to th e a d v e n t o f th e d e m o cra tic polis rem ained as a c h a ra c te ris tic o f th e G ree k ho u seh o ld .
T h e re was no q u e s tio n o f d iffe re n tia te d n o n -s ta te societal form s and th e co n co m ita n t p riv a te law as we know it in a m odern d iffe re n tia te d so c ie ty .
Among th e Romans, to o , th e d iffe re n tia tio n o f th e p riv a te and th e p u b lic 
t e r r it o r ia l ju r is d ic tio n o v e r th e land owned b y th e familia, b u t is was also s h a rp ly d e lim ite d as a g a in s t th e ju r is d ic tio n o f th e sta te . N e x t to th e d iffe re n tia tio n o f th e sta te as res publica, th e o rig in o f th e ius gentium (fro m th e t h ir d c e n tu r y B .C . o n w a rd s ) was p e rh a p s th e most im p o rta n t de ve lo pm e n t in te rm s o f th e co n ce pt o f th e regstaat, seeing t h a t it was th e u n m ista ke a b le p re c u r s o r o f th e m odern d iffe re n tia te d c iv il
law w h ic h is based on th e fu n d a m e n ta l human r ig h ts o f c iv il lib e r ty ( i r re s p e c tiv e o f n a tio n a lity , p u b lic legal s ta tu s , race , c re e d , e tc . ) o f all people w ith in th e t e r r it o r y o f th e s ta te . M ekkes (1940) is o f th e o p in io n th a t th e de ve lo pm e n t o f th e ius gentium (u n d e r th e g u id a n ce o f S toic p h ilo s o p h y ) w ith its c iv il law co n ce p t o f cosm opolitan e q u a lity o f all fre e people as legal s u b je cts in th e ir in d iv id u a l ju r id ic a l a c tio n s , w ith o u t re fe re n c e to th e ir b e in g p a r t o f a n a tio n a l co m m u n ity, is o f w o rld h is to ric a l s ig n ific a n c e . A c c o rd in g to Van Z y l (1977 Van Z y l ( , 1979 T he most im p o rta n t fa ce ts o f th e co n ce p t o f th e re g s ta a t w h ic h th u s emerge in th e G ree k and Roman law and s ta te de ve lo pm e n t a re th e in s titu tio n a lis a tio n o f th e idea th a t th e s ta te is a res p u b lic a , and th e co n co m ita n t d iv is io n o f p u b lic law (th e in te rn a l o f th e s ta te ), c iv il law and p riv a te law . A lth o u g h th e re co u ld n o t y e t be a d iffe re n tia te d p riv a te law (th e in te rn a l law o f n o n -s ta te so cietal fo rm s ) th e deve lo pm e n t o f th e iu s gentium was an im p o rta n t m ilestone in th e deve lo pm e n t o f a d if f e r e n tia te d c iv il law (w h ic h re g u la te d th e fre e and equal legal t r a f f ic betw een in d iv id u a ls and societal fo rm s w ith in th e t e r r it o r y o f th e s ta te ).
T h is e x c u rs io n in to th e h is to ry o f th e law s ta te de ve lo pm e n t in d ic a te s th a t th e c o n c e p t o f th e re g s ta a t ( th a t is , th e idea th a t th e sta te as res publica has to s ta n d u n d e r th e g u id a n ce o f a p u b lic co n ce p t o f ju s tic e ) has cle a r roo ts in th is h is to r y . A c c o rd in g ly we w ill look a t th e re la tio n s between dem ocracy ( p o litic a l p a rtic ip a tio n ) and th e re g s ta a t.
..The re g s ta a t p re ce d in g democracy in England
In th is c o n te x t M ekkes (1940) makes a d is tin c tio n between fo rm a l-o rg a n iz a tio n a l and m a te ria l elem ents in th e c o n c e p t o f th e re g s ta a t, f o r th e m odern sta te a c c o rd in g to th e re g s ta a t as it has d e --122-ve lo p e d in E n g la n d to h is m ind re ve a ls b o th . T h e fo rm e r to u che s on th e v a ria b le o rg a n iz a tio n and so cietal fo rm o f g o v e rn m e n t and p re su p p o se s as such th e la tte r w h ich is d ire c te d a t th e m a te ria l ju r id ic a l p rin c ip le s , w h ic h a re re a lise d w ith in th is o rg a n iz a tio n a l fo rm .
In th e m a te ria l sense i t s tr u c tu r e s , in th e n e g a tiv e sense, th e lim its o f legal com petence o f th e s ta te w ith re g a rd to th e n o n -s ta te so cie ta l fo rm s (m a rria g e , fa m ily , e n t e r p r is e , u n iv e r s it y , te n n is c lu b , e tc . ) and in th e p o s itiv e sense w ith th e a c tiv itie s o f th e s ta te in g e n e ra l and to its p u b lic ju r id ic a l and c iv il legal fo rm a tio n o f ju s tic e .
In his in v e s tig a tio n o f th e in s titu tio n a liz a tio n o f th e f i r s t m odern m an ife s ta tio n o f th e re g s ta a t ( in E n g la n d ) M ekkes lo o k s 'a t th e fo rm a l elements
(th e d e ve lo pm e n t o f th e g o v e rn m e n ta l in s titu tio n s ) and th e m a te ria l e le m ents ( th e g u a ra n te e o f human r ig h t s ) .
As re g a rd s th e le g is la tiv e p o w e r, ru le o f law came in to b e in g in a sense w ith th e "L o n g P a rlia m e n t"
in th e fo rm a l sense in th e fo rm o f a dem ocracy w h ich d e g e n e ra te d , how
e v e r, w hen p a rlia m e n t acted in c o n tra v e n tio n o f th e "A g re e m e n t o f th e
p e o p le " w h ic h was s u b m itte d to th e House o f Commons in 1649.
In th is docum ent th e fo llo w in g m a te ria l p rin c ip le s o f th e re g s ta a t came to e x p re s s io n w h ich a re re p re s e n te d as " n a tiv e r ig h t s " o f th e E n g lis h n a tio n , and to w h ic h , a c c o rd in g to th is d o cu m e n t, a g o v e rn m e n t s h o u ld d ir e c t its e lf: p e rso n a l lib e r ty , lib e r ty o f co n scie n ce, e q u a lity b e fo re th e law and lim ite d sessions o f p a rlia m e n t. As a g a in s t p a rlia m e n t th a t w ish e d to c o n c e n tra te all p o w e r w ith in its e lf, th e d ic ta to r C rom w ell in te rc e d e d fo r th e n a tio n a l lib e rtie s w h ile he v o lu n ta r ily lim ite d h im se lf in te rm s o f his com petencies b y a c o n s titu tio n th a t he h im se lf ca lle d in to b e in g and in w h ich p ro v is io n was made a t th e fu n d a m e n ta l le ve l f o r th e d iv is io n o f le g is la tiv e and e x e c u tiv e p o w e rs. A lth o u g h he had th e o p p o r tu n ity to ta k e o v e r th e le g is la tiv e p o w e r he d id n o t t r y to do i t b u t d e lib e ra te ly in tro d u c e d th e d iv is io n betw een le g is la tiv e and e x e c u tiv e p o w e r seeing th a t he had th e r ig h t to p ro m u lg a te o rd in a n c e s o u ts id e th e tim es o f ses sion o f p a rlia m e n t on c o n d itio n th a t p a rlia m e n t w o u ld la te r have to r a t if y th e s e . In o th e r cases p a rlia m e n t had to s u b m it, in te rm s o f a rtic le 24 o f th e c o n s titu tio n , its p ro v is io n a l a cts to th e L o rd P ro te c to r, and i f he d id n o t w ith in tw e n ty days g iv e his a p p ro v a l, th e se w o u ld become law if th e y w e re n o t in c o n tra v e n tio n o f th e c o n s titu tio n . T h e s tr u g g le w ith p a rlia m e n t ( in th e c o u rs e o f w h ic h tw o f u r t h e r p a rlia m e n ts fe ll) ended p ro v is io n a lly w ith th e d e a th o f C rom w ell and th e re s to ra tio n o f C h a rle s -123-II u n d e r whose re ig n th e famous Habeas Corpus A ct o f 1679 was p ro m u lg a te d .
T h e e ffo r ts u n d e r C h a rle s II and his succe sso r James II to re in tro d u c e a b so lu tism ended w ith th e "G lo rio u s R e v o lu tio n " o f 1689 th ro u g h w h ic h th e c o n s titu tio n a l m on a rch y was e s ta b lis h e d , w ith as its re s u lt n o t o n ly th e a ssu ra n ce o f in d iv id u a l r ig h ts o f freedom in c iv il r ig h ts and in c rim in a l law u n d e r th e ru le o f la w , b u t also th e c o n s titu tio n a l r ig h ts o f p a rlia m e n t. The developm ent o f th e a c tu a l system o f p a rlia m e n ta ry dem ocracy ( in th e m odern sense o f th e in d iv id u a l p o litic a l lib e r tie s o f th e E n g lis h c itiz e n ) w o u ld o n ly ta k e place in th e su b s e q u e n t p e rio d th ro u g h th e e sta b lish m e n t o f th e freedom o f th e p r in t in g p re s s , free d o m o f p e titio n , r ig h t to a ssociation and m ee tin g as w e ll as th e fra n c h is e (w h ic h u n til 1832 was lim ite d to th e a ris to c r a c y ). In E ngland th e co n ce pt o f th e regstaat was th u s la rg e ly in s titu tio n a lis e d b e fo re p a rlia m e n ta ry dem ocracy in th e m odern sense o f th e w o rd d e ve lo p e d .
T h is c ro s s -s e c tio n fro m E n g lish p o litic a l h is to ry in d ic a te s , th e re fo re , th a t dem ocracy is n o t an e sse n tia l o r adequate p re r e q u is ite f o r th e in s titu tio n a liz a tio n o f th e co n ce p t o f th e re g s ta a t, a lth o u g h th e la tte r can make an im p o rta n t c o n trib u tio n to th e e sta b lis h m e n t o f th e fo rm e r th ro u g h th e d e velopm ent o f a m utual p a r tic ip a to r y p o litic a l c u ltu r e among a ll th e c itiz e n s o f th e sta te .
REFORM O P T IO N S /S T R A T E G IE S T he d ia lo g u e a b o u t and th e demands f o r p o litic a l re fo rm a tio n in S outh
A fr ic a w ill be w ith us f o r a lo n g tim e, and it w o u ld seem as i f P rice 's v ie w o f fiv e ye a rs ago w ill be v a lid fo r much lo n g e r th a n th e n e x t fiv e y e a rs s t ill:
" C u r r e n t ly w hen a tte n tio n is fo cu sed on th e R e p u b lic o f South A fr ic a , p o litic a l ch ange is alm ost in e v ita b ly th e s u b je c t o f d is cu s s io n . F o re ig n g o ve rn m e n ts claim to d e s ire i t and sometimes to re q u ire i t ; spokesmen f o r th e A fr ic a n , C o lo re d , and In d ia n p o p u la tio n s th a t c o n s titu te f o u r -f if t h s o f th e R e p u b lic 's p o p u la tio n d e mand i t ; th e N a tio n a lis t g o v e rn m e n t o f th e c o u n tr y a lte rn a tiv e ly prom ises and p ro cla im s it ; s y m p a th e tic o b s e rv e rs d e te c t it , w h ile t h e ir m ore c r itic a l colleagues d e n y i t " (P ric e , 1980:297).
-124-W ith re g a rd to p o s s ib le re fo rm o p tio n s and t h e ir e v e n tu a l im plem entation b y th e g o v e rn m e n t, one can ask w h e th e r, lik e fiv e y e a rs ago, th re e main s tra te g ie s can s t ill be d is tin g u is h e d . Du T o it (1980 Du T o it ( , 1980b and Giliomee (1980) th e n d is tin g u is h e d betw een
• W h ite /A fr ik a n e r d o m in a tio n ;
• hegem ony w ith in d ir e c t c o n tro l; and
• tr u e pow er s h a rin g fo llo w in g n e g o tia tio n .
Seeing th a t th e g o v e rn m e n t w ith th e new c o n s titu tio n m oved fro m th e f i r s t to th e second s tr a te g y , a movem ent back to th e f i r s t s tr a te g y w o u ld mean re g re s s io n w h ich w o u ld p ro b a b ly o n ly ta k e place s h o u ld th e c o n s e rv a tiv e s in th e N ational P a rty g a in th e u p p e r hand o r th e p a rtie s to th e r ig h t o f th e NP come in to p w o e r.
T h e re d u c tio n o f th e n u m b e r o f choices from th re e to tw o c e n tra lly poses th e q u e s tio n o f th e p r o b a b ility o f a tr a n s itio n to th e t h ir d s tr a te g y . T h is q u e s tio n has a lre a d y been a ske d : " Is th e re any p ro s p e c t o f sham co n so cia tion d e v e lo p in g in to g e n u in e co nsociation in th e lo n g ru n ? " (H a n f et a l. , 1981:418). More im p o rta n t h e re a re th e q u e s tio n s as to w h e th e r th e g o v e rn m e n t, w ith re g a rd to th e B la ck people, th in k s in c o n so cia tive term s a t a ll, and w h e th e r th e co n ce pt o f (1980, 1984) ; H a n f e t a l. , (1 9 8 1 ); Schlemmer
(1 9 7 8 ); S la b b e rt (1983) and V e n te r (19 8 2 ).
Seeing th a t i t is th e Botha g o v e rn m e n t w h ich d isposes o f th e key to p o litic a l re fo rm , it is o f g re a t im p o rta n c e , in th e c o n s id e ra tio n o f th e o p tio n s f o r re fo rm , to know w h a t th e ideal o f re fo rm is w h ich g u id e s and in fo rm s th e re fo rm . S h o u ld G iliom ee be r ig h t in his v ie w th a t in th e fin a l a n a ly s is th e c o n ce rn is f o r A frik a n e rs /W h ite s to make an e ff o r t to share p o w e r w ith o u t lo s in g c o n tro l, h is sum m ary o f th e d e ve lo pm e n ts in South A fr ic a a re p ro b a b ly sp o t o n :
-125-"S o u th A fr ic a is slo w ly m oving from a ra cia l o lig a rc h y to a m u lti-ra c ia l o lig a rc h y w ith th e A fr ik a n e rs s t ill p re d o m in a n t p o li tic a lly " (G iliom ee, 1984:29) .
His view im plies th a t th e g o ve rn m e n t has rem ained s tu c k a t th e second view e xp re sse d above, and th a t one ca n n ot so much speak o f an ideal o f re fo rm as o f "a bottom lin e " . Reference has a lre a d y been made to th e s im ila rity w ith th e absence o f a tr u e ideal o f re fo rm and th e re s u lts it had fo r C z a ris t R ussia.
S hould Giliomee be w ro n g and one can speak o f an ideal o f re fo rm o r a w illin g n e s s to fin d a m e a n in g fu l ideal o f re fo rm , th e idea o f th e re g s ta a t can make a c ru c ia l c o n trib u tio n . T he obstacles in th e way o f th e in s titu tio n a liz a tio n o f such an ideal o f re fo rm , h o w e ve r, are many and le g io n .
O BSTACLES IN THE WAV OF REFORM
O n ly a few o f these obstacles w ill be re fe rre d to :
4.1 U n re a lis tic p o litic a l demands
As a r e s u lt, amonst o th e rs , o f d iffe re n c e s in p riv ile g e and th e concom ita n t p o la riz a tio n , th e re is a s tro n g d iv e rg e n c e b o th as re g a rd s th e e x p e rie n ce s o f th e p re s e n t s itu a tio n and th e ideas held b y W hites and Blacks a b o ut w h a t th e s itu a tio n sh o u ld be in fu tu r e . T he " u n r e a lis tic " p o litic a l demands o f th e Blacks feed fe a rs on th e side o f th e W hites. In te rg ro u p -R e la tio n s P ro je c t, i t emerges th a t B lack people not o n ly e x p e rie n c e p re s e n t e v e n ts much more n e g a tiv e ly th a n W hites b u t also feel much more n e g a tiv e a b o ut th e d ire c tio n in w h ich e ve n ts are m oving th a n W hites do. T h a t th is dilemma has been o p e ra tiv e in S outh A fr ic a f o r some tim e emerges fro m th e sta te m e n t ta k e n fro m th e f i r s t h a lf o f th e s e v e n tie s : "P re s e n t le a d e rs o f th e c e n tra l g o v e rn m e n t a re c a u g h t in th e c r o s s -fir e o f m a in ta in in g le g itim a c y in th e eyes o f th e e le c to ra te and accom m odating b la c k dem ands. P re se n t b la c k le a d e rs, to o , are c a u g h t in a c r o s s -fir e o f v o ic in g b la c k g rie v a n c e s and co n fo rm in g to th e p o lic y o f se p a ra te d e v e lo p m e n t.
In a c r is is s itu a tio n these c r o s s -fir e s w ill in te n s ify " (B e k k e r, 1973:10).
.3 T h e Janus faces o f re fo rm
T h e v a rio u s g ro u p s , as w e ll as th e g ro u p in g s w ith in each g ro u p s , n o tice v a rio u s sides o f th e re fo rm p ro ce ss in S o u th A fr ic a . T h is o b sta cle goes to g e th e r w ith th e p re v io u s tw o and c o n trib u te s to an in te n s ific a tio n o f th e in te rp o la riz a tio n and in tra p o la riz a tio n .
4 .4 T he absence o f co m p re h e n s iv e , a ll-e n co m p a ssin g ideals o f re fo rm T h e lack o f c la r it y a b o ut o r absence o f g u id in g ideals fo r re fo rm do n o t o n ly c o n trib u te to fe a rs a b o ut th e f u t u r e , b u t also clo u d th e p re s e n t re fo rm s w ith m is tru s t and sce p ticism .
IN S T IT U T IO N A L IZ A T IO N OF THE R EG S TA AT IN SOUTH A F R IC A : POSSIBLE SO LU TIO N TO THE IMPASSE
In th e lig h t o f th e iro n ie s co n ta in e d in th e re a lis a tio n o f th e d em ocratic id e a l, w h ich o fte n does not com ply w ith th e te n se e x p e c ta tio n s o f th e p a rtic ip a n ts , th e co n ce pt o f th e re g s ta a t was s tu d ie d as an " o v e r r id in g p u rp o s e o r tra n s c e n d in g v a lu e " f o r re fo rm in South A fr ic a . Im p o rta n t fa ce ts o f th e co n ce p t o f th e re g s ta a t em erge in th e deve lo pm e n t o f th e G ree k and Roman co n ce pt o f sta te and law w ith th e in s titu tio n a liz a tio n -127-of th e idea th a t th e sta te is a res publica and e s p e c ia lly u n d e r th e in flu e n c e of th e Roman ius g e n U u m via th e re ce p tio n o f th e Roman law in W estern E uropean deve lo pm e n t o f s ta te and law in th e deve lo pm e n t o f m odern d iffe re n tia te d c iv il law based on th e fu n d a m e n ta l human r ig h ts of c iv il lib e r ty and e q u a lity (in d e p e n d e n t o f n a tio n a lity , p u b lic legal s ta tu s , ra ce , c re e d , e t c .) o f a ll people and so cietal fo rm s w ith in th e t e r r it o r y o f th e s ta te . An in v e s tig a tio n o f th e deve lo pm e n t o f th e re g s ta a t in E n g la n d in d ic a te s th a t th e in s titu tio n a liz a tio n o f th e co n ce pt o f th e re g s ta a t law d u r in g th e "G lo rio u s R e v o lu tio n " o c c u rs p r io r to th e actu al de ve lo pm e n t o f in d iv id u a l p o litic a l r ig h ts o f th e E n g lish c itiz e n .
In th is way it becomes cle a r th a t th e in s titu tio n a liz a tio n o f th e regstaat is n o t re a lly d e p e n d e n t on de m o cra cy.
While th e idea o f dem ocracy es pecially stresse s p o litic a l lib e rtie s and p a rtic ip a tio n , th e co n ce pt of th e regstuat goes much f u r t h e r and encompasses n o t o n ly th e s p h e re o f p u b lic law ( w ith in w h ich p o litic a l r ig h ts c o n s titu te a p a r t) b u t also th e sp h e re o f c iv il law and th e c u rta ilm e n t o f th e p ow er o f g o ve rn m e n t w ith re sp e ct to th e sp h e re o f in te rn a l ju r is d ic tio n o f th e n o n -s ta te societal fo rm s.
Because o f th e problem s w h ich c o n fro n t re fo rm in S outh A fr ic a , th e em phasis on immediate p o litic a l r ig h ts can be c o u n te r -p r o d u c tiv e to th e in s titu tio n a liz a tio n o f th e ru le o f law . T h e co n ce p t o f th e r e g s ta a t, w h ich can be c o n ta in e d in a d e c la ra tio n o f in te n t, w o u ld lin k re fo rm in South A fric a to c r it e r ia o f freedom w h ich s h o u ld be a cce p ta b le to all g ro u p s and in d iv id u a ls . W ith th e co n ce pt o f th e re g s ta a t as an ideal o f re fo rm w h ich s h o u ld also g u id e th e immediate re fo rm s o f th e p re s e n t g o v e rn m e n t, ne g o tia tio n can be c o n d u cte d in a m ore re la xe d and less p o la ris e d atm os p h e re n o t o n ly w ith re g a rd to th e in s titu tio n a liz a tio n o f th e re g s ta a t b u t also in te rm s o f e v e n tu a l tim e sch e d u le s.
In th e te rm in o lo g y o f system s th e o ry th e fo re g o in g can be fo rm u la te d as fo llo w s : In a d e e p ly d iv id e d , p o la riz e d d e v e lo p in g s o c ie ty , in w h ich th e re is no q u e s tio n o f a homogeneous p a rtic ip a to r y p o litic a l c u ltu r e , i t can be c o u n te r -p r o d u c tiv e to s ta r t w ith immediate re fo rm s on th e in p u t side o f th e p o litic a l syste m . When ra d ic a l re fo rm s u n d e r th e g u id a n c e o f an encom passing ideal o f re fo rm ( f o r exam ple, th e co n ce p t o f th e re g s ta a t) and accom panied b y a tim e sch e d ule (w h ic h issues fo r t h fro m n e g o tia tio n s ) are s ta rte d fro m th e o u tp u t s id e , th e c o n trib u tio n s w h ich a re made in th is w ay to w a rd s th e de ve lo pm e n t o f a homogeneous, p a r tic ip a to r y p o li tic a l c u ltu r e can make th e in p u ts o f p o litic a l p a rtic ip a n ts m ore m e a n in g fu l.
-128-T h e c o n ce p t o f th e re g s ta a t can th e n s e rv e as a c r ite r io n to place re fo rm s a lre a d y e ffe c tiv e in to p e rs p e c tiv e and be a g u id e lin e f o r th e r e -in s titu tio n a nd th e f u ll d e p lo ym e n t o f th e elem ents o f th e c o n ce p t o f th e re g s ta a t T je e n k W illin k . o n tw ik k e lin g d e r h u m a n istisch e n re c h ts ta a ts th e o rie e n . U tre c h t L ib e rta s . NEUMANN, F. 1967 . D e m o k ra tis c h e r u n d a u to r ita r e r S ta a t. F r a n k fu r t am Main : E u ro p aische V e r la g s a n s ta lt. In le id in g to t die R e g sw etenskap. D u rb a n : B u tte r w o r th .
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